From: Becker, Stephan E. [mailto:stephan.becker@pillsburylaw.com]

Sent: Monday, May 27, 2013 9:39 AM

To: DDTC Response Team

Subject: ATTN: Regulatory Change, USML Category XV and Defense Services --
Error in Fed Reg Notice

Please note that Section 120.38 — which is cross-referenced in the proposed rule in
the May 24 Federal Register notice — was entirely omitted from the notice. That is
the regulation that will define the different levels of maintenance.

120.38 was included in the proposed rule on defense services published in 2011,
but was never published as a final rule and therefore doesn’t exist.

I recommend that you publish an amendment to the proposed rule immediately or
otherwise indicate where the public can find 120.38.

Best regards,

Stephan Becker | Pillsbury Winthrop Shaw Pittman LLP

Tel: 202.663.8277 | Fax: 202.513.8054
2300 N Street, NW | Washington, DC 20037-1122

Email: stephan.becker@pillsburylaw.com
Bio: www.pillsburylaw.com/stephan.becker
www.pillsburylaw.com
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From: Marty Dresser [mailto:marty.dresser(@nts.com]

Sent: Friday, May 31, 2013 6:44 PM

To: DDTC Response Team

Subject: ITAR Amendment USML Category XV and Defense Services

This is a comment to the Federal Register Notice Dated May 24, 2013:

Definition of Defense Services: The exclusion from the definition of defense
services for services which use public domain information would be clearer if
stated as a separate sentence such as: “Defense Services do not include assistance
provided to foreign persons which utilize or employ: public domain information, or
publically used techniques or processes, or information which is widely available
in the open literature, or from schools, colleges and universities.”

This is a critical item for our particular testing business, as virtually all tests
performed by us use such public domain techniques.

Martin M. Dresser

Chief Contracting Officer

NTS Technical Systems

Cell: 310-621-0091 (Preferred)
Direct: 760-298-3247

E-mail: marty.dresser@nts.com
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From: Margot Copeland [mailto:margotcopeland@hotmail.com]

Sent: Tuesday, June 04, 2013 12:06 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Please help American businesses by moving suborbital manned vehicles to the
Commerce Control List.

Thank You,

Margot Copeland
Phoenix, AZ


mailto:margotcopeland@hotmail.com

From: Rumbolz, Timothy [mailto: Timothy.Rumbolz@arcadis-us.com]
Sent: Tuesday, June 04, 2013 1:58 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Hello,

[ am writing to ask that commercial manned spaceflight vehicles be put into the
Commerce Control List for export controls. Putting these vehicles into the
Munitions Control List would hamper a fledgling American industry and endanger
our technological lead in the industry.

Thank you.

Tim J. Rumbolz, CPESC, QSD | Project Environmental Engineer |


mailto:Timothy.Rumbolz@arcadis-us.com
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From: Rob Augusta [mailto:rob@bighousect.com]

Sent: Tuesday, June 04, 2013 4:15 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Hello, I'm writing to offer my support of putting suborbital manned vehicles on the
Commerce Control List, and not the munitions list. The devastating effect to the
commercial satellite launch business is well documented because of USML
restrictions. Placing fledgling suborbital manned launch vehicles on this list will
certainly mean jobs that could have been created in the US will instead be created
in other countries. There is no question of this, it has been demonstrated multiple
times over the past 20 years. Please review the effect of these restrictions on past
technologies and place smart restrictions on the suborbital vehicles which will still
maintain national security without using the USML sledge hammer.

Thanks for your consideration,

Robert Augusta
Los Angeles, CA


mailto:rob@bighousect.com

From: Steve Burrows [mailto:yamahaeleven@gmail.com]

Sent: Tuesday, June 04, 2013 5:38 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services.

Dear Response Team,

My company supports many start up organizations in their efforts to create new
capabilities for space access, placing manned commercial space flight vehicles on
the Department of Defense Munitions List would be a disaster for those concerns,
and as a result would severely impact my operations.

I strongly oppose this regulation change and will be in touch with my
representatives immediately.

With warm regards,

Steve Burrows

Twintec, Inc.

Home of MicroRax
www.twintecinc.com
WWW.microrax.com
253-218-0890

1510 Boundary Blvd., Suite 100
Auburn, WA 98001
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From: Neil Lawhead [mailto:nsl6x6@mst.edu]

Sent: Tuesday, June 04,2013 10:18 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

To whom it may concern,

Move suborbital manned vehicles to the Commerce Control List and NOT to the
Department of Defense Munitions List.

Let us not prevent private American companies from leading potentially great
industries that are personal space flight and suborbital space-science research.

Kind Regards,

Neil Lawhead



From: Tom Billings [mailto:itsd 1 @comcast.net]

Sent: Tuesday, June 04, 2013 8:14 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Dear Sirs:

[ am given to understand that a rule is proposed designating sub-orbital tourist
vehicles as munitions under the law, thus restricting them to tortuous and
prolonged approval procedures for each unit sold as an export. I disagree deeply
with the thesis that such measures are a net positive contribution to US security
and that of our allies around the world. Our security rests, in so much as it rests on
our technological excellence, not on the lack of any particular technology by a
possible opponent, but in the rate of advance in such technology here.

That rate of advance is best supported by participation in the world-wide networks
of industrial society around the world. Government funding has been shown to not
be a competent substitute, as witness the 30+ years long slow-down in the advance
of rocketry during the years when it was insisted that virtually every advance be
funded through government. This eventually was a strong contributor to the drop in
the number of aerospace engineering majors, which is now producing problems
even for NASA in adequately staffing its engineering efforts with new engineers.

Our participation must include at minimum both market networks and intellectual
networks. Without inputs from those networks we will not be able to maintain
adequate rates of technological advance above the rates of those who would harm
us. Again, our long-term security is *far* more dependent on the *rate* of advance
than it is on any one technology or application of technology.

I have spent over 5 decades by now, with my attention on spaceflight technology.
Working from that experience, I see attempts to once again cut off the private US
providers of launch vehicles, whether orbital or sub-orbital, from world-wide
markets, as being focused on "getting things under control". They ignore what
really will sustain this technology's contribution to the security of industrial society
around the world, including the US- higher rates of progress in US rocketry
technology.

Please move this category to the Commerce Department list. These vehicles are
not military, but contribute strongly to the growth of an industry that can, at high



rates of technological advancement, enhance US security options for decades to
come.

Tom Billings



From: Geoffrey Licciardello [mailto:geo@xcor.com]

Sent: Tuesday, June 04, 2013 8:05 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

To whom it may concern,

I disagree with the proposed decision to classify US suborbital vehicles as
"munitions". This classification will make it excessively difficult for US
companies to grow and compete in the global marketplace as the emerging "new
space" industry grows and matures.

If the US wants to maintain high tech leadership and encourage innovation, we
need to not treat civilian suborbital vehicles the same way we treat ballistic
missiles. If held to munitions level export restrictions, we will be ceding the market
to other nations and hampering the growth of a new economy that can create tens
of thousands of high paying new jobs.

Restricting suborbital vehicles as munitions will do the same amount of damage to
US suborbital space companies as the decision has done to commercial satellite
companies over the past 14 years, where the US saw global market share drop from
60% to less than 30% due to unnecessary ITAR restrictions.

I hope that this decision is reversed and that suborbital vehicles are instead added
to the Commerce Control List.

Thank you.
Sincerely,

Geoffrey Licciardello



From: Rob Spence [mailto:sus spence55@hotmail.com]

Sent: Tuesday, June 04, 2013 5:36 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Please place sub-orbital Space flight customers under Department of Commerce
control rather than Defense. Commerce is the correct category to promote the
species as well as the business.

Yours truly,
Robert D. Spence

PO Box 1307
Hatch, NM 87937



From: Ryan Wagner [mailto:rbwagner@purdue.edu]
Sent: Tuesday, June 04, 2013 7:47 PM

To: DDTC Response Team
Subject: ITAR Amendment—USML Category XV and Defense Services

Please move suborbital manned vehicles to the Commerce Control List.



From: Mike Hays [mailto:hayswm(@yahoo.com]

Sent: Wednesday, June 05, 2013 11:07 AM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Putting ITAR restrictions on suborbital manned aircraft is the same as ceding the
entire industry to other countries. The US has a long history of leadership in
government sponsored manned space flight. Commercial space flight is in its
infancy, but it is growing quickly. Placing these units on the Commerce Control
List makes sense. Restricting the development and growth in the US of commercial
manned space flight does not.

Please do not jeopardize our leadership position in this emerging market space.

Sincerely,
Mike Hays

20 Concord Ln.
St. Louis, MO 63128


mailto:hayswm@yahoo.com

From: Mark Hudson Beale [mailto:mark.beale@mhbinc.com]

Sent: Thursday, June 06, 2013 12:13 AM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

State Department,

As the owner of an engineering software company | am encouraged by recent
growth in the U.S. space industry, especially the commercial and tourism
possibilities. But I am discouraged by the proposal to put space flight vehicles on
the Department of Defense Munitions List.

Putting space flight vehicles on the Munitions List will not stop this technology
from developing elsewhere. It will not benefit our military, only our competitors.
It will slow U.S. participation and reduce jobs and opportunities for Americans.

It is our Defense Departments job to protect our economy, not harm our economy
through short sighted attempts to protect itself from inevitable international
technological progress.

Please keep the commercial space flight industry off the Department of Defense
Munitions List.

Mark Hudson Beale

MHB Inc

Cocur d'Alene, Idaho

mark.beale@mhbinc.com

Phone & Text 208-755-5565
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P,

Mark E. Sagrans

1007 Market Street
D-7054-1

Wilmington, DE 19898
Telephone: (302) 774-4356
Fax: (302) 774-1398

June 14, 2013

BY E-MAIL: DDTCResponseTeam(@state.gov

Ms. Sarah Heidema

Acting Director, Office of Defense Trade Controls Policy
U.S. Department of State, PM/DDTC, SA-1, 12" Floor
2401 E Street, NW

Washington, D.C. 20037

Re: ITAR Amendment — USML Category XV and Defense Services (RIN 1400-AD33)
Dear Ms. Heidema:

E.I. DuPont de Nemours & Company (“DuPont”) appreciates the opportunity to provide
comments on the Department of State’s proposed rule concerning the definition of “defense
services” in the International Traffic in Arms Regulations (“ITAR”) under §120.9." While the
proposed definition is an improvement over the existing, it will continue to broadly capture
technical assistance that is inherently under the jurisdiction of the Export Administration
Regulations (“EAR”) whenever the ultimate end-item is a defense article, even if those EAR-
controlled services are not unique or specific to the ultimate end-item. Such common types of
services not seem to provide the United States with a critical military or intelligence advantage
nor otherwise warrant control under the ITAR.

I. The Concern with the Definition of Defense Service: Overly Broad
The May 24, 2013 Proposed Rule includes in the definition of a defense service:

“[t]he furnishing of assistance (including training) using other than public domain
information (see 120.11 of this subchapter) to a foreign person (see §120.16 of
this subchapter) whether in the United States or abroad, in the design,
development . . . of defense articles (see §120.6 of this subchapter)... [sic]?

This definition would control the transfer of any proprietary data or technology to foreign
nationals, including data and technology controlled under the EAR, if used in any stage in the
design or modification of a defense article even if the data or technology is also regularly used in

! 78 Fed. Reg. 31444 (May 24, 2013).
% |d. at 31445.



the design of an item controlled under the EAR and not unique or particular to the relevant
performance characteristic or military function.

DDTC addressed a comment raising this concern in the Supplementary Information to the May
24,2013 Proposed Rule in the context of DDTC’s previous April 13, 2011 Proposed Rule that
first addressed potential revisions to the definition of “defense services.” DDTC noted that it
“did not accept this comment because it intends to control as a defense service certain services
that use other than technical data. An example would be the services covered under ITAR
§120.9(a)(3).”® However, with the exception of the narrow carve-outs for organizational level
maintenance training (ITAR §120.9(b)(1)) and servicing of an item subject to the EAR (ITAR
§120.9(b)(3)) the proposed definition of “defense services” goes beyond merely capturing
training and broadly controls assistance in any way related to a defense article that itself utilizes
proprietary or EAR-controlled data or technology (“other than public domain information™).

DuPont would characterize this inclusion-by-definition as going all the way back up the value
chain or down the chain-of-production. DuPont, for example, routinely and globally assists
Body Armor Manufacturers (BAMs) in the weaving of fabric and alignment and use of that
fabric in the design of body armor. The vast majority of this assistance is common to both EAR
and ITAR body armor because the materials and design services cannot, in and of themselves,
provide protection above N1J level 3, the EAR control cut-off. Thus, this data and service can be
considered in and of themselves to be technical transfers captured under ECCN 1E001 of the
EAR’s Commodity Control List. However, if this same service and technology is provided to a
BAM who concurrently (or even later) informs DuPont that the ultimate end-item will have the
eventual or further capability that succeeds NIJ level 3 for a reason or modification that in no
way is directly related to our provision of services, our efforts are controlled as defense services.

The Supplementary Information in the May 24, 2013 Proposed Rule also attempts to address this
concern in referencing another comment to the April 13, 2011 Proposed Rule concerning the use
of “other than public domain data” to provide assistance and indicates that “[t]his matter will be
addressed more fully in the forthcoming rules regarding the revision of the definitions for
technical data and public domain information.”* This concern cannot, however, be addressed by
through the revision of the definitions of “technical data” and “public domain” because of the
inherent breadth of the proposed language in ITAR §120.9(a)(1) and because the issue is exactly
one of providing services in the context of transferring proprietary data and services.

I1. How to Address the Concern of Breadth
DuPont respectfully offers the following alternatives:
A. Limit “Defense Services” to “Required and Unique” Assistance
DDTC should tailor the proposed definition of a defense service in ITAR 120.9(a)(1) to

focus on the assistance that is required and unique to the design, development, engineering,
manufacture, etc. of a defense article. This would carve out of ITAR §120.9(a)(1) assistance

®1d.
* Id. at 31446.



provided using proprietary EAR-controlled data and technology where that data or technology is
not required and unique for the design, development, engineering, manufacture, etc. of a defense
article that is not on the Commerce Control List. This approach would be consistent with the
objectives of the USML review and the Government’s efforts to control articles based on their
inherent capabilities that provide a critical military or intelligence advantage. For example,
ITAR §120.9(a)(1) could be revised to add the following highlighted language:

[t]he furnishing of assistance (including training) using other than public domain
information (see 120.11 of this subchapter) to a foreign person (see §120.16 of
this subchapter) whether in the United States or abroad, that is required and
unique to the design, development, engineering, manufacture, production,
assembly, testing, intermediate- or depot-level maintenance (see §120.38 of this
subchapter), modification, demilitarization, destruction, or processing of defense
articles (see §120.6 of this subchapter).

This revision has the advantage of maintaining ITAR jurisdiction over assistance that is required
and unique to a defense article without capturing dual-use assistance.

B. Limit “Defense Services” to Assistance Utilizing ITAR-Controlled Technical Data

In the alternative, DDTC could adopt a suggestion from the comments to the previous
Proposed Rule and revise the definition of “defense services” to require the use of ITAR-
controlled technical data. DDTC could continue to carve-out specific situations such as ITAR
§120.9(a)(3) where assistance does not involve ITAR-controlled technical data but continues to
warrant control. ITAR 120.9(a)(1) could, therefore, be revised as follows:

With the exception of §120.9(a)(3), [t]he furnishing of assistance (including
training) using etherthanpubliec-domatnnformation{see120-1HH-of this
subehapter) “technical data” (per 120.10 of this subchapter) to a foreign person
(see §120.16 of this subchapter) whether in the United States or abroad in the
design, development, engineering, manufacture, production, assembly, testing,
intermediate- or depot-level maintenance (see §120.38 of this subchapter),
modification, demilitarization, destruction, or processing of defense articles (see
§120.6 of this subchapter).

Either of these revisions would accomplish the goal of removing from the definition of “defense
services” assistance that is provided using only proprietary, EAR-controlled information. Should
you require further information, please contact the undersigned at (302) 774-4356.

Respectfully submitted,

> 7
nd Sy
Mark E. Sagrans
Corporate Counsel



From: Allen Taylor [mailto:centenarian@comcast.net] On Behalf Of Allen
Taylor

Sent: Tuesday, June 11, 2013 10:57 PM

To: DDTC Response Team

Subject: ITAR Amendment-USML Category XV and Defense Services

Greetings,

Please move manned suborbital vehicles to the Commerce Control List. Such
vehicles are not weapons and considering them to be such will destroy the US
suborbital spacecraft industry. There is no sensitive technology in such vehicles
that is not already in the hands of people all over the world. Listing such vehicles
as munitions would have no beneficial effect on US security, but would seriously
wound the US spacecraft industry, driving many potential providers out of
business before they even get started.

Best regards,

Allen G. Taylor
Oregon, USA


mailto:centenarian@comcast.net

From: greg.valentine@wellsfargo.com [mailto:greg.valentine@wellsfargo.com]
Sent: Tuesday, June 11, 2013 1:22 PM

To: DDTC Response Team

Subject: ITAR Amendment-USML Category XV and Defense Services

Dear Dept. of State,

[ am writing to voice my support for removing suborbital manned vehicles from
the DoD Munitions list to the Commerce Control List. Suborbital travel and
tourism may be the next big American industry — providing jobs, growth, and high
profile “win” for American ingenuity and resourcefulness. Please consider a
designation / classification that will promote and nurture the industry.

Regards,
Greg

Gregory S. Valentine, CFA

Wells Fargo Securities

Vice President | Mergers & Acquisitions
Office: (704) 715-8929

Cell: (704) 441-2441

efax: (704) 715-0422
greg.valentine@wellsfargo.com
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From: Alex Forster [mailto:arforster@gmail.com]

Sent: Wednesday, June 12, 2013 6:40 AM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Hello there,

I'm writing to request that US suborbital flight vehicles be no longer considered as
munitions and be considered for the Commerce Control List (CCL). This is
important as America moves forward and will foster, not hamper, America's
burgeoning private space industry. Thank you for your time.

Alex R. Forster


mailto:arforster@gmail.com

From: Dave Huntsman [mailto:dave.huntsman@yahoo.com]

Sent: Tuesday, June 11, 2013 3:04 PM

To: DDTC Response Team

Cc: DAVID.P.HUNTSMAN@NASA.GOV

Subject: ITAR Amendment—USML Category XV and Defense Services

In real life I'm a 38-year NASA aerospace engineer who has spent the past several
years trying to affect US government policies in a way that will help facilitate - or
at least not prevent - the creation of whole new commercial space industries.

I am very concerned, and strongly oppose, the Department of State's proposal to
explicitly include (NPRM Rule 78 FR 31 444) both suborbital and orbital manned
spacecraft on the DOD Munitions List. Like the prior inclusion of commercial
satellites on that list, this single act will have a chilling affect on an entire, new
industry - the nascent commercial space transportation industry. Prior (negative)
experience with commercial satellites and commercial launchers would lead one to
conclude that inappropriately including manned spacecraft on the DOD Munitions
List will not only hamper the creation of a US manned spacecraft industry, but it
will lead to a vast reduction otherwise in the use of US launch vehicles.

To institute a rule that would essentially short-circuit the growth of two industries
to ground, that rule would need a compelling, clear, and immediate national
security concern to be satisfied. There is no such compelling, clear, and immediate
national security concern regarding manned suborbital and orbital spacecraft of
which [ am aware.

It is in the US national interest that manned orbital and suborbital spacecraft not be
on the DOD Munitions List, but instead be transferred to the Commerce Control
List.

Dave Huntsman

6360 Olde Eight Rd

Peninsula, OH 44264

216-433-6801

This wonderful planet of ours isn’t the endpoint of human evolution, but just the
beginning.
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From: Bennett Dawson [mailto:mhddesigns@mytfairpoint.net]

Sent: Tuesday, June 11, 2013 2:27 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Dear Sirs and Madams,

I have been following our nation's developing sub-orbital tourism industry with
great interest, and [ urge you to rethink your proposed regulations that will put
manned spacecraft on the DoD Munitions list.

This will strangle this new industry in its cradle and cost our country tens of
thousands of well paid jobs.

Rule 78 FR 31 444 does a wise thing in moving commercial satellites from the US
Department of Defense (DoD) Munitions List to the Department of Commerce’s
commerce control list (CCL). This is a great step for the industry. Since the time
commercial satellites were placed on the munitions list in 1999, the commercial
satellite industry was almost wiped out.

You are about to repeat this tragic move with Manned Space Craft, specifically
sub-orbital tourism vehicles.

I ask that you close your ears to the lobbyists who will benefit by killing off this
developing industry and do the right thing! Please rethink this proposed rule, and
place these type of crafts on the CCL.

Thank you,

Bennett Dawson
Fairfield, Vermont


mailto:mhddesigns@myfairpoint.net

From: Shaffer, Debbie [mailto:debbie.shaffer@swri.org]

Sent: Wednesday, June 12, 2013 12:29 PM

To: DDTC Response Team

Subject: ITAR Amendment - USML Category XV and Defense Services

Southwest Research Institute (SWRI) wishes to submit a comment on the rule
proposed by the U.S. Department of State published in the Federal Register on
Friday, May 24, 2013 (Vol. 78, No. 101, Page 31444).

OBSERVATION: The new proposed Category XV (a)(2) states: “Track ground,
airborne, missile, or space objects using imaging, infrared, radar, or laser systems;’

bl

DISCUSSION: Some research/scientific satellites track objects like comets,
asteroids, moons or planets, which are naturally occurring phenomena in space. In
reading the items remaining on the USML, it would seem unlikely that a satellite
whose scientific mission required the tracking of a comet or asteroid would be
ITAR controlled.

PROPOSED SOLUTION: SwRI recommends that section (a)(2) be edited to
read as follows: “Track ground, airborne, missile, or man-made space objects
using imaging, infrared, radar, or laser systems;” By adding the qualifier “man-
made”, the confusion would be eliminated.

Debbie Shaffer

Manager

Export & International Affairs Office
Legal Department

Phone: 210-522-6689

Fax: 210-522-4956


mailto:debbie.shaffer@swri.org

From: thisisevo@gmail.com [mailto:thisisevo@gmail.com] On Behalf Of Travis
Unwin

Sent: Friday, June 14, 2013 10:03 AM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

Please move suborbital manned vehicles to the Commerce Control List. They are
not, and should not, be listed as "munitions". I'll take commerce over cold-war,
please.

Travis Unwin
Tempe, AZ
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From: Dan Thompson [mailto:dan@zurg.net]

Sent: Friday, June 14, 2013 11:48 AM

To: DDTC Response Team

Subject: ITAR Amendment-USML Category XV and Defense Services

In Category XV, Spacecraft Systems and Related Articles, I have some concern
over clause (4) "Provide space-based logistics, assembly or servicing of any
spacecraft (e.g., refueling);"

Wouldn't that have made the Space Shuttle a munition? After all, it assembled the
International Space Station, and it serviced the Hubble Space Telescope. As we
move into an increasingly privatized space venture, is all space-based construction
to be deemed military in nature and all support vehicles considered munitions?

You might be thinking about refueling stations for space-bombers or some such
thing, but please rethink this to allow private space industry to keep going without

this unnecessary regulatory complication.

-Dan Thompson, private citizen


mailto:dan@zurg.net

From: Doug Plata [mailto:dougspace007@gmail.com]

Sent: Sunday, June 16, 2013 10:56 PM

To: DDTC Response Team

Subject: ITAR Amendment—USML Category XV and Defense Services

I just want to urge that manned spacecraft NOT be included in the list of munitions
for ITAR. It took a very long time for satellites to be considered to be removed
from that list and the negative impact was huge and negative. Let's please not
harm the emerging commercial human spaceflight industry by calling a manned
craft a munitions.

Thanks,

Doug Plata, MD, MPH
LunarCOTS.com


mailto:dougspace007@gmail.com

June 20, 2013

To: DDTCResponseTeam(@state.gov
publiccomments@bis.doc.gov
From: waroot23@gmail.com
Subject: ITAR Amendment - USML Category XV and Defense Services RIN 1400-AD33

EAR Amendment - Spacecraft RIN 0694-AF87

Public Domain Information

The proposed clarification in 22 CFR 120.9 that “defense service” means furnishing of assistance
using “other than public domain information” would be usefully matched by revising 15 CFR
732.2(b)(1) to read simply: “If your technology or software is publicly available and therefore
outside the scope of the EAR, you may proceed with the export or reexport.” Deletion of “if you
are not a U.S. person subject to General Prohibition Seven” would be consistent with all other
parts of the EAR, which treat publicly available information as outside the scope of the EAR.

EAA Section 17(c)

The April 16 final rule relies on “specially designed” to comply with the Export Administration
Act Section 17(c) requirement that components certified for civil aircraft by FAA are under
EAR, rather than ITAR, jurisdiction. My comments on that rule recommended that the 22 CFR
120.3 list of what is not ITAR-controlled include EAA 17(c). Otherwise, use of “specially
designed” wherever 17(c) might apply, now or in the future, would conflict with the objective of
minimal use of “specially designed” on the USML. Despite the “operation at altitudes greater
than 100 km” definition of “space qualified,” proposed XV(a)(2, 3, 4, 7, 8, 9,), (b), (c), and most
of the (e) sub-items might include FAA-certified items now or in the future.

Second Order Components

Proposed USML Category XV(e)(3,4,5,6,8,9,10,11,16,17,18,19) would control not only various
spacecraft components but also various components of those components.

Of these, XV(€)(8,9,10,11,16,17,18,19) are modified by only the words “specially designed.”
This is the same formula used to identify components of lesser significance that are proposed for
EAR “600 series” controls.

The definition of component as an item that is useful only when used in conjunction with an
“end-item” indicates that XV(e) items are end-items with respect to second-order components
but components with respect to spacecraft. This creates confusion as to how to apply the
definition of “specially designed.” (a)(2) and (b) of that definition apply to a “part,”

29 ¢¢ 29 ¢

“component,” “accessory,” “attachment,” or “software”; whereas (a)(1) applies otherwise.



It is, therefore, recommended that, at a minimum, “and specially designed parts and components
therefor” be deleted from XV(e)(8,9,10,11,16,17,18,19) and be covered by 9A515.x. It is
recommended that “specially designed” be deleted from XV(e)(3,4,5,6) if accompanying
language is sufficiently precise. If not, the second order components in XV(e)(3,4,5,6) should
also be completely deleted from the USML and be similarly covered by 9A515.x.

Space Qualified vs. Specially Designed

The Note to the proposed EAR definition of “space qualified” states that the terms ‘designed’
and ‘manufactured’ in this definition are synonymous with “specially designed.” This statement
is needlessly confusing. Its purpose may have been to be sure that all “catch-all” components
being removed from USML Category XV would be covered by 9A515. But 9A515.x use of
“space qualified,” rather than “specially designed,” seems to make the Note unnecessary for this

purpose.

Moreover, the Note would have the unintended consequence of removing from EAR “500
series” control components meeting the definition of “space qualified” but also qualifying for
release under the definition of “specially designed.” For this reason, the statement on page 31434
that the Note does not constitute a modification of the Wassenaar definition of “space qualified”
appears to be incorrect. Therefore, it is recommended that the Note be deleted from the EAR
rule and that the US instead propose to Wassenaar that the definition of “space qualified” be
amended by changing “Designed, manufactured, or” to “Designer intent if publicly known, or
according to the manufacturer’s technical specifications, or”. This would be much more precise
and understandable.

The proposed ITAR definition of “space qualified” does not contain such a Note. But use of
“specially designed” in XV(a)(1), (a)(10), and (e)(7) would have the same unintended
consequence of removing from control what is stated in these sub-items if the product qualified
for release under the definition of “specially designed.” It is, therefore, recommended that:
-“Are specially designed to mitigate ...” in (a)(1) be changed to “Mitigate ...”;
-“specially designed to be” in (a)(10) be deleted; and
- “and specially designed for a spacecraft in paragraph (a) of this category” in (e)(7) be
deleted, so that (¢)(7) would then read: “Non-communications space-qualified directed
energy (e.g., lasers or RF) systems.”

Arms Embargoes

Only half of the countries listed in Country Group D:5 are labeled in 22 CFR 126.1 as arms
embargoes (10 UN plus three unilateral - Burma, China, Sudan). Therefore, the following
restrictions in the EAR proposed rule are more restrictive than apparently intended: 734.4,
736.2(b)(3), 740.2(a)(12), 740.9(a), 740.10(a)(3)(viii) and (b)(3)(i)(F), 742.4(b)(1)(ii), and
742.6(b)(1),



China Licensing Policy

The proposed 742.6(b)(1) last sentence policy of denial for “500 series” to China is more
restrictive than case-by-case review to China for “600 series” per revised first and fourth
sentences. Although neither “500 series” nor “600 series” would be eligible for License
Exception STA per 740.2(a)(12), treating “500 series” more restrictively than “600 series” with
respect to licensing policy to China is inconsistent with the reasoning for treating “500 series”
more liberally than “600 series” with respect to License Exception STA restrictions to other
countries.

Missile Technology

In XV(c) heading, add at end “(also see EAR ECCNs 7A005 and 7A105)”
In XV(c)(1), add “(MT if designed or modified for airborne applications)”
(To conform with MTCR 11.A.3.b.2)
In XV(c)(3) add “(MT if designed or modified for airborne applications)”
(To conform with MTCR 11.A.3.b.3)
In XV(c)(4) change “with” to “in”; after “for use in” insert “rockets or”’; and add at end “(MT)”
(To conform with MTCR 11.A.3.a)
In Note 2 to paragraph XV(c)(4) at end of first sentence, change “this paragraph (c)(4)” to “the
first part of the heading of XV(c)”
In 7A005 heading after “equipment” insert *, not controlled by USML XV(c),”
In 7A005 delete License Requirements that these items are subject to DOS DDTC export
licensing authority.
In 7A005 Related Controls change “Categories XI and XV to “Category XV(c)”
Revise 7A105 to read:
“Receiving equipment for Global Navigation Satellite Systems (GNSS,: e.g., GPS, GLONASS
or Galileo), designed or modified for airborne applications and capable of providing navigation
information at speeds in excess of 600 m/s (1,165 nautical miles/hour)
MT applies to entire entry MT Column 1
Related Controls: See also USML XV(c) and 7A005."
(To conform with MTCR 11.A.3.b.1

In XV(e)(16), change “(MT)” to “(MT, also see EAR ECCNs 7A004 and 7A104)
In XII(d), delete “astrocompasses and star trackers and”
In 7A004 heading after “‘star traclers’” insert “not controlled by USML XV(e)(16)”
In 7A004 delete Related Controls (1) re USML XV star trackers
In 7A104 heading change “other than those controlled by 7A004" to “not controlled by USML
XV(e)(16) or 7A004"
In 7A104 delete Related Controls (1) re USML XV star trackers
(To conform with MTCR 9.A.2)

In XV(e)(19) change “specially designed parts and components” to “equipment designed or
modified”



In XV(e)(19) add at end “(MT)”
In 9A116 add at end “USML Category XV(e)(19)”
(To conform with MTCR 2.A.1.b.)

In XV(f), change “(MT for technical data and defense services related to articles designated as
such.)” to “(MT for software specially designed for “use” of XV(c)(1,3,4) or specially designed
or modified for “use” of XV(e)(16) or XV(e)(19)(iii) and for technology for the “development,”
“production,” or “use” of XV(c)(1,3,4), (¢)(16), or (e)(19) not controlled by 9E515 for 9B515 for
USML Category XV or for 9D515 for 9B515 for USML Category XV”
(To conform with MTCR 11.D.2 and 11.E.1 for 11.A.3, 9.D.1 and 9.E.1 for 9.A.2, and
2.D.4 for 2.A.1.b.iii and 2.E.1 for 2.A.Lb)

In 9A515.revise MT applies to read: “MT applies to 9AS515.d when also described in 3A101.a”

In 3A001.a.1 add “not controlled by 9A515.d”

In 3A001 revise MT applies to read: “MT applies to 3A001.a.1.a when also described in

3A101.a or to 3A001.a.5.a when also described in 3A101.c"

Revise 3A101 heading to read: “Electronic equipment, devices, and components, not controlled

by 9A515.d,3A001.a.1, or 3A001.a.5.a, as follows (see List of Items Controlled):”

Revise Items to read:

“a. “Radiation hardened” “microcircuits” usable in protecting rocket systems and unmanned
aerial vehicles against nuclear effects (e.g., Electromagnetic Pulse (EMP), X-rays,
combined blast and thermal effects) and usable for “missiles” or UAVs having a
“payload” of at least 500 kg and a “range” of at least 300 km.

b. Accelerators capable of delivering electromagnetic radiation produced by bremsstrahlung
from accelerated electrons of 2 MeV or greater, and equipment containing those
accelerators, usable for rockets or UAVs having a “range” of at least 300 km; individual
rocket stages usable in those rockets or UAVs controlled by USML IV(d)(1); re-entry
vehicles and equipment controlled by USML XV(e)(19) or IV(h)(6); solid propellant
rocket motors, hybrid rocket motors (see below re IV(d)(2,3)), or liquid propellant rocket
engines usable in those rockets or UAVs having a total impulse capacity of 8.41 x 105 Ns
or greater controlled by USML IV(d)(2,3); ‘Guidance sets’ usable in “missiles” or UAVs
having “payloads” of at least 500 kg and “range” of at least 300 km capable of achieving
system accuracy of 3.33% or less of the “range”’controlled by USML XII(d) (see below re
XIII(d)); thrust vector control subsystems usable in “missiles” or UAVs having
“payloads” of at least 500 kg and “range” of at least 300 km controlled by 9A106.c; or
weapon or warhead safing, arming, fuzing, and firing mechanisms usable in “missiles” or
UAVs having “payloads” of at least 500 kg and “range” of at least 300 km controlled by
USML IV(h)(9)

c. Analog-to-digital converters, usable in “missiles” or UAVs having a “payload” of at least
500 kg and a “range” of at least 300 km, having any of the following characteristics:

c.1 Designed to meet military specifications for ruggedized equipment; or

c.2 Designed or modified for military use and being any of the following types:

c.2.a Analog-to-digital converter “microcircuits”’, which are “radiation-hardened” or have all
of the following characteristics:



c.2.a.1 Having a quantization corresponding to 8 bits or more when coded in the binary system;
c.2.a.2 Rated for operation in the temperature range from below - 54°C to above +125°C; and
c.2.a.3 Hermetically sealed; or
c.2.b Electrical input type analog-to-digital converter printed circuit boards or modules, having
all of the following characteristics:
c.2.b.1 Having a quantization corresponding to 8 bits or more when coded in the binary system,;
¢.2.b.2 Rated for operation in the temperature range from below -45°C to above +55°C; and
c.2.b.3 Incorporating “microcircuits” specified in 3A101.b.2.a.
In IV(d)(2,3) add “hybrid rocket motors”
In XTII(d) add ‘Guidance sets’ usable in “missiles” or UAVs having “payloads” of at least 500 kg
and “range” of at least 300 km capable of achieving system accuracy of 3.33% or less of the
“range”
(To conform with MTCR 18.A.1, 15.B.5, and 14.A.1)

In 3D101 heading add “for testing equipment in which 3A101.b accelerators must be usable”

EAR/ITAR Non-MT Cross-References

In 3A001 either delete Related Controls (1) or identify portions of XV and 3A001 which overlap.
If the latter, after each 3A001 overlapping sub-item add “not controlled by XV (overlapping sub-
item of XV) and after each XV overlapping sub-item add “See also CCL ECCN 3A001
(overlapping sub-item).
(Existing 3A001 Related Controls states DDTC jurisdiction for 3A001.b.1.a.4.c space
qualified TWT helix and 3A001.e.4 space qualified solar cells if efficiency 31% or
greater (e.4 efficiency is 20% or greater). No similar texts appear on the existing USML
or in proposed USML XV. The EAR proposed rule explicitly excludes 3A001.b.1 and e.4
(and related 3A991.0 solar cells) from 9A515.x. So there would also be no overlap with
9A515 for TWT helix and solar cells. Perhaps proposed XV(e)(3) for readout integrated
circuit or (e)(4,5,6) for control electronics are perceived to overlap something in 3A001.
If so, it is not clear what parts of 3A001 are seen as overlapping XV(e)(3,4,5,6).)

In XV(e)(9) add “See CCL ECCN 3A002.g for other atomic frequency standards.”
In 3A002.g add “not controlled by USML XV(e)(9)” and delete first sentence of proposed
3A002 Related Controls.
(No portions of 3A002.a.3.b and 3A992.b.3 (space qualified digital instrumentation tape
recorders) have ever been noted as DDTC jurisdiction.)

In 3D001 Related Controls first sentence add “except 9D515 for 9B515 for USML XV~

In 3E001 Related Controls first sentence add “except 9E515 for 9B515 for USML XV and for
9D515 for 9B515 for USML XV”

In 5A001.e add “not controlled by USML Category XI(a)(13)
In 5A001 delete Related Controls (1) re USML XI



In 6A002, delete Related Controls (1)

In 6A002.a.1.b, and a.1.c add “(controlled by USML XV(e)(3))”

In 6A002.d.1 cryocoolers add “(controlled by USML XV(e)(4))”
(Proposed XV does not control image intensifiers and proposed XV(e)(3) is limited to
“space qualified” focal plane arrays whereas 6A002.a.3 is limited to non-“space
qualified” focal plane arrays. The ITAR proposed rule appears to remove the existing
CCL Related Controls statements that 6A002.a.2 and a.3 are DDTC jurisdiction when for
military use and not part of civil equipment. There is also no indication in the two
proposed rules that DDTC jurisdiction for 6A002.b.2.b.1, as now stated in 6A002 Related
Controls, is intended to continue. A proposed revision of USML Category XII is not yet
available for public comment.)

In 6A004, delete Related Controls (2)
(There is no indication in the two proposed rules that DDTC jurisdiction for portions of
6A004.c and .d is intended to continue.)

In 9A004 Related Controls (4) delete “and related articles” and delete “and 9B515"
(There are many articles related to spacecraft which are controlled by ECCNs other than
9A004, 9A515, or 9B515.)

In 9AS515.a after “not enumerated in USML Category XV”” add “or controlled by 9A004"
In 9A515.x delete 6A002.e
(Use of this sub-item was discontinued in 2008.)



From: Charles Rash [mailto:cmrash@live.com]

Sent: Monday, June 24, 2013 5:49 PM

To: DDTC Response Team

Cc: Steve Rash

Subject: ITAR Amendment—USML Category XV and Defense Services

Dear Sir,

Being a retired military and aerospace employee, I have been involved directly and
indirectly with the ITAR regulations and the munitions list items for many years.
Originally, I was in favor of our attitude and methods of slowing the development of
weapons by foreign governments or entities. I clearly understood that we, in the United
States, were far ahead of some countries and, therefore, the restrictions made perfect
sense at the time. In today’s environment, those restrictions have lost some of their
validity because many nations have advanced as far as the U.S. in their development of
space systems and in weapons.

Today, we have fledgling commercial space industry that will generate jobs and advances
in our space programs in the future, thereby, relieving the government of that
development effort and expense. I am a partner in a commercial space company that has
been working on the development of a horizontally launched, single stage-to-orbit
vehicle. We have the system ready for funding and production with a number of markets
open to us here in the U.S. and in several friendly foreign nations. In my opinion, by
placing this type commercial space craft and the launch systems supporting it on the
munitions list subject to ITAR, you, in effect, are (putting it very bluntly) destroying our
business and the businesses of a number of other commercial entities that have, to date,
invested a great deal of their time, intellectual energy, and millions of their own capital
and that of private investors in pursuit of this next step in the evolution of our space
industry. Placing this type system on the munitions list could very well inhibit the
industry that might be what saves the space program in the U.S. NASA has been
investing in commercial space and recognizes the benefits. When all is said and done, if
there is still a space race, you will, in effect, disqualify commercial space companies in
this country from participating. Rest assured the other countries, like China, would like
nothing better than for someone to eliminate their competition.

Thank you,

Charles M. Rash

Vice President, Chief Engineering Officer
Global Design Solutions, Inc.
Charles.rash@gds-rd.com

720-480-6334
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From: Marc R Cumbow [mailto:mrcumbow(@spacetechnologyassociates.com]
Sent: Monday, June 24, 2013 12:04 PM

To: DDTC Response Team

Subject: "ITAR Amendment-USML Category XV and Defense Services."

Ms. Candace M.J. Goforth,

Director, Office of Defense Trade Controls Policy,
U.S .Department of State

Washington, DC 20520

Dear Director Goforth,

As a member of the New Space Industry for many years, [ would like to voice
opposition to the above named section of the recently issued NPRM Rule 78 FR 31
444 1n regards to placing Manned Commercial Spaceflight Vehicles on the
munitions list.

Our fledging industry is one of America's most exciting and innovative technology
industries today. When looked at on a global scale, the advances in this industry
are clearly being led by American entrepreneurs, manufacturers and investors.
This fast maturing industry is moving towards a multibillion dollar impact on
American manufacturing, trade and commerce. The United States in now strides
ahead of the global competition in the development of private manned commercial
spaceflight vehicles and is well on its way to conquer the privatization of space.
We have not only invigorated our mature entrepreneurs and scientists, but have
captured the imagination and attention of many science and engineering students
who are eagerly participating in, and closely following this upstart industry.

The industry absolutely needs the global marketplace to achieve its full potential.

The potential ruinous impact to our industry under this proposed will doom our
industry to repeat the past loss of leadership and dominance that was felt by the US
commercial satellite industry when commercial satellites were placed on the
munitions list in 1999.

While we clearly understand the need to protect the United States intellectual
properties, and protect our citizens and others from those whom would want to use
our technology for depraved purposes, this proposed rule will only allow and
motivate our adversaries and/or allies to gain traction as competitors, but as been
proven in the past, eventually allow them to dominate the future of the industry.
In effect, the United States will quickly lose its existing dominance and control it
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hold today, and will cause what we believe is the opposite result than what the
proposed rule is intended to have.

We strongly agree with others in our industry that the best protection and direction
is to place these vehicles on the Commerce Control List. We kindly ask that that
our concerns and those of others in our industry are taken into consideration when
discussing and deciding the outcome of the above named NPRM in regards to
Manned Commercial Spaceflight Vehicles and more specifically suborbital
manned commercial spaceflight vehicles.

Thank you in advance for your time and consideration.
Sincerely,
Marc R Cumbow

Marc R. Cumbow

Founder, CEO

Space Technology Associates, Inc
310 Rio Grande Blvd., SW
Albuquerque, NM 87104

Ph: 505-767-1000 * (505) 247-4560



From: George Thompson [mailto:gthompson@npwdc.com]

Sent: Friday, June 21, 2013 7:13 PM

To: DDTC Response Team

Subject: ATTN: Regulatory Change, USML Category XV and Defense Services

I have a question regarding the scope of proposed revised subcategory XV(e),
which describes certain antennas thusly:

(e) Spacecraft parts, components, accessories, attachments, equipment, or systems,
as follows:

(1) Antennas as follows:

(1) Having a diameter greater than 25 meters;

(i1) Are actively scanned;

(i11) Are adaptive beam forming; or

(iv) Are for interferometric radar;

This provision does not include a reference to specifically-designed or modified
parts of such antennas nor did I find such a reference elsewhere in proposed
revised Category XV. Therefore, my interpretation is that such parts would be
excluded from the ITAR and would instead be covered by the EAR pursuant to
Note 1 to paragraph (e). (Such parts are covered by current subcategory XV(e)).

Could you let me know whether that interpretation is correct and if it is not direct
me to where in proposed revised Category XV such parts would be covered?
Thanks.
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From: Stephen C. Rash [mailto:stephen.rash(@gds-rd.com]

Sent: Thursday, June 27, 2013 12:07 AM

To: DDTC Response Team

Cc: charles.rash@gds-rd.com

Subject: ITAR Amendment-USML Category XV and Defense Services

To whom it may concern,

I agree with the need for the International Traffic in Arms Regulations (ITAR) to
stop or limit the ability of foreign governments and other groups from using United
States technologies in the development of weapons. Unfortunately, due to these
regulations the United States is starting to lag behind other countries in the
development of space and weapons systems. It is becoming more available, more
cost effective and less restrictive for foreign governments to look elsewhere then
the United States for the development and procurement of space related services
and equipment. We in the United States are losing our competitive advantage
because we cannot work more freely with friendly foreign nations to advance
space systems.

In my opinion the future of space is commercial. Adding provisions into ITAR
that would classify commercial space vehicles as munitions would be very
damaging to the commercial space industry in the United States. Currently the
United States is having trouble competing against foreign governments and foreign
commercial space organizations that are not restricted by ITAR. We here in the
United States need to be doing more to promote commercial space and the
advancement of technologies that will again make us the leader in space.

I strongly request that you consider the ramifications of placing commercial space
vehicles and launch systems on the munitions list... and please do anything in your
power to stop this from happening. The United States needs a strong commercial
space presence and the ability to further commercial space through a less
restrictive ITAR with regard to friendly foreign organizations.

Regards,

Stephen C. Rash
President and Chief Executive Officer

Global Design Solutions
Phone: 303-617-8464


mailto:stephen.rash@gds-rd.com
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Cellular: 303-898-0037
E-mail: stephen.rash@gds-rd.com
Web: www.gds-rd.com
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From: Martin Sweeney [mailto:Martin_Sweeney@raytheon.com]

Sent: Monday, July 01, 2013 9:55 AM

To: DDTC Response Team

Subject: ITAR Amendment--USML Category XV and Defense Services

With reference to the above subject,

[ feel that the amendment will cause serious damage to the US development of
space vehicles and the space industry.

This will cause the established and start-up company's to relocate to foreign soil
which would again leave a gap in the US space exploration and domination of the
space frontiers.

Space, at the moment, has no political base. It is for the discovery that would aid
the complete human race as it has in the past.

"BY IMPOSING SUCH AN AMENDMENT WOULD PUT THE UNITED
STATES PLAYING SECOND FIDDLE AND RELYING ON FOREIGN
GOVERNMENTS TO GET OUR ASTRONAUTS INTO SPACE." Which could
cause a complete break down and reorganization of our space agency.

Much Appreciated

J. Martin Sweeney (MSME - product design, MBA - finance/management)
Martin4509@comcast.net
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From: Evan Bassford [mailto:evanbassford@gmail.com]

Sent: Monday, July 01, 2013 10:51 PM

To: DDTC Response Team

Subject: ITAR Amendment--USML Category XV and Defense Services

With NASA no longer being the worldwide powerhouse that it once was, private
companies are stepping in to fill the void. These companies inspire and drive the
future of technology and innovation. The technologies that come from space flight
are beneficial to all of mankind.

Many students, including myself, are going to school for the sole purpose of
working for these companies and creating the future. Inspire the next generation do
not smother it. Please do not put private spacecraft ob the Munitions list; it will
only hurt our future.

Evan Bassford
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From: Charles Hill [mailto:hill@tamu.edu]

Sent: Tuesday, July 02, 2013 2:26 PM

To: DDTC Response Team

Subject: ITAR Amendment: USML Category XV and Defense Services

Sirs:

[ interpret from the Proposed Rule p. 31449 FR Vol. 78, specifically Part 121,
Category XV, (a) (11), that the proposal is to add commercial space vehicles, such
as the manned suborbital vehicles being planned by the commercial space industry,
to the U.S. Munitions List. In other words, to bring these vehicles under ITAR
control. This seems directly at odds with the charter of the committee revising the
ITAR guidelines, i.e. to remove the blanket categorizations that resulted in a broad
list of technologies, many with no obvious military value, being restricted from
export, collaborations, etc. The number of cases where U.S. companies lost
business or went out of business due to ITAR are legion, and the current rewrite
was meant to address these deficiencies. Instead, if I interpret this proposed rule
correctly, a broad class of vehicles providing experimental and tourist space
access, will be unnecessarily restricted in their business development and
competitive position relative to similar industries abroad, at a critical juncture of
this young industry. It was hoped the ITAR definitions would be narrowed rather
than broadened. Request you reconsider the munitions list assignment of this class
of space vehicles.

Respectfully,

Chip Hill

Charles H. Hill, Director

Space Engineering Research Center
Texas Engineering Experiment Station
3118 TAMU

College Station, TX 77843-3118
979.845.8768 (SERC)

979.458.5914 (Campus)
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NATIONAL FOREIGN TRADE COUNCIL, INC.
1625 K STREET, NW, WASHINGTON, DC 20006-1604

TEIL.: (202) 887-0278 FAX: (202) 452-8160

July 3,2013

Mr. Timothy Mooney

Regulatory Policy Division

Room 2099B

Bureau of Industry and Security

U.S. Department of Commerce

14th Street & Pennsylvania Ave., N.W.
Washington, D.C. 20230

Mr. Kerem Bilge

Acting Director

Office of Defense Trade Controls Policy
U.S. Department of State

2401E Street, N.W.

Washington, D.C. 20037

Re: Control of Spacecraft Systems and Related Items the President Determines
No Longer Warrant Control Under the United States Munitions List (USML)
(Federal Register Notice of May 24, 2013; RIN 0694-AF87) and Revision of
U.S. Munitions List Category XV and Definition of Defense Services (Federal
Register Notice of May 24, 2013; RIN 1400-AD33)

Dear Messrs. Mooney and Bilge:

The National Foreign Trade Council (NFTC), a trade association of 200 global companies,
has long supported the objectives of the Administration’s Export Control Reform Initiative (“ECRI”)
and is an active participant in the Coalition for Security and Competitiveness, which has worked
closely with the Administration to advance that project to its successful completion. We believe the
proposed reforms will bring transparency and clarity to a field of regulation which has long been
lacking both and will enhance both our national security and the competitiveness of American
manufacturing and technology sectors in the process. In particular, the proposed revisions to USML
Category XV, and, including the proposed elimination of USML XV (d), is consistent with ECRI goals
by moving from the USML certain integrated circuits that meet certain technical parameters. This
clarification of Category XV would help the government focus more closely on the items that are of
the greatest security concern, and it provides regulatory clarity that would be helpful to the U.S.
semiconductor industry. As a result, the NFTC supports the proposed revisions but believes the
effective date should be significantly shortened.

In light of the rapidly evolving nature of semiconductor technology, the NFTC is concerned
that the lengthy implementation period that has been proposed (180 days) could lead to the USML
effectively “capturing” many commercial integrated circuits (ICs) that meet or exceed the technical

Advancing Global Commerce for Nearly a Century
www.nftc.org


http://www.nftc.org/

parameters contained in Category XV (d). These commercial ICs were originally developed for
civilian applications and are not specially designed for military use. We believe the best way to
avoid this potential problem is by eliminating the 180 day implementation period and moving
forward with this revision immediately.

As a general matter, the NFTC has supported lengthy implementation periods because of
the concern by a number of our members that it will take substantial time to adjust their
compliance procedures and reorganize their licensing operations, but in this particular case we
believe the costs of delaying implementation of the final rule outweigh any benefits, and we note
that that is the view of the directly affected companies as well.

As you know, the purpose of the President’s Export Control Reform Initiative is to clarify
and simplify the licensing process so the government can focus its resources on the most immediate
and most serious threats to our security, and so our high-technology companies have clearer
guidance on how to traverse the regulatory path. If substantial numbers of commercial products
not subject to ITAR control at the beginning of this year became subject to ITAR control as a result
of the proposed 180-day implementation period for the proposed elimination of USML XV (d), then
the goals of the ECRI would be undermined. In order to avoid that consequence, we urge the
Administration to waive the 180-day implementation period for the elimination of USML XV (d) as
well as make the effective date of that change coincident with the publication date of the final rule.

Sincerely,

William A. Réinsch
President

National Foreign Trade Council

Advancing Global Commerce for Nearly a Century
www.nftc.org
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Linda Dempsey

Vice President
International Economic Affairs

July 3, 2013

Candace M. J. Goforth

Acting Director, Office of Defense Trade Controls Policy
Department of State

Washington, DC 20520

Re: ITAR Amendment—USML Category XV and Defense Services (RIN 1400-AD33)
Via e-mail: DDTCResponseTeam@state.gov
Dear Ms. Goforth:

The National Association of Manufacturers (NAM) welcomes the opportunity to comment on
amendments to the International Traffic in Arms Regulations (ITAR) to revise U.S. Munitions List
Category XV (Spacecraft Systems and Related Articles) and a revised definition of “defense
services.”

The NAM is the nation’s largest industrial trade association, representing small and large
manufacturers in every industrial sector and in all 50 states. Our members play a critical role in
protecting the security of the United States. Some are directly engaged in providing the technology
and equipment that keep the U.S. military the best in the world. Others play a key support role,
developing the advanced industrial technology, machinery and information systems necessary for
our manufacturing, high tech and services industries.

The NAM strongly supports the stated objectives of the President’s Export Control Reform
Initiative to focus federal resources on the threats that matter most, to bring transparency and
coherence to these regulations and to enhance the competitiveness of manufacturing and
technology sectors in the United States. Revising USML Category XV to describe more precisely the
articles warranting control on the USML is another vital step toward a more predictable, efficient, and
transparent export control system. The NAM applauded the provisions in the FY2013 National
Defense Authorization Act (H.R. 4310) that returned to the President the authority to determine
appropriate export controls for satellites. We believe this statutory change will benefit U.S.
manufacturers of satellites—as well as their suppliers and the R&D pipeline—by rationalizing export
controls and expanding opportunities for foreign sales. The NAM has long been a staunch advocate
of balanced export control policies that address evolving national security concerns and modern
business practices. We commend the work of the State Department, along with the Departments of
Defense and Commerce, to analyze and revise USML Category XV.

As the State Department works to further advance these sensible export controls, we would
like to highlight a few recommendations and concerns on both the proposed parameters for USML
Category XV and on the proposed definition for “defense services.”

Category XV

The proposed revisions to USML Category XV, and particularly the proposed elimination of
USML Category XV(d), appear intended to avoid the coverage of widely available integrated circuits
(ICs) that inadvertently meet certain technical parameters to satisfy the needs of the commercial
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semiconductor industry. We are, however, extremely concerned that implementation of the proposed
revisions may occur too late — perhaps not until March 2014, or even later — to avoid the
inappropriate capture by the USML of many commercial ICs that, due to the ongoing and rapid
advancements in semiconductor technologies, meet or exceed all five of the technical parameters
contained in USML XV(d) even though these products were developed for civilian applications.

Accordingly, the NAM recommends the State Department forgo the proposed 180-day
implementation period for the proposed elimination of USML XV(d) and implement the proposed
USML revision as quickly as possible on or after publication of a final rule. While a delayed
implementation of the final rule may be appropriate for elements of the final rule that result in
increased administrative burden on either the exporters or the federal licensing agencies, that is not
the case regarding semiconductor technologies. In this case, large numbers of commercial products
not currently subject to ITAR control at the beginning of this year would be inappropriately subjected
to ITAR control if there is a delay in implementation of the final rule pertaining to USML Category XV.
Such a result would not only hurt manufacturers and consumers but contravene the fundamental
objectives of the Export Control Reform Initiative. Accordingly, we urge the Administration to waive
the 180-day implementation period for elimination of USML Category XV(d) and consider an
effective date that coincides with the publication date of the final rule. We will make a similar
recommendation to the Commerce Department, urging that the Bureau of Industry and Security
(BIS) implement the corresponding category on the Commerce Control List — the proposed ECCN
9A515.d — as soon as possible.

Defense Services

The NAM previously commented on a proposed revision to the definition of “defense
services,” as published on April 13, 2011 (RIN 1400-AC80). Because this revised proposal does not
include new definitions for basic, intermediate and depot level maintenance, we would like to
reiterate our previous comments. As previously proposed, §120.38(a) is restricted to equipment
“assigned to the inventory of the end-user unit.” This requirement would effectively require a
company to verify a foreign military’s inventory before performing maintenance on a piece of
equipment — a restriction that is not found elsewhere in the ITAR. The current restriction, outlined in
§124.2(a) and §124.2(c), requires that the defense article for which basic maintenance is provided
must be lawfully exported or authorized for export to the same recipient. The NAM recommends
amending the definition to reflect the current ITAR.

Given that one goal of the Export Control Reform Initiative is a set of harmonized definitions,
the NAM also urges the Department to harmonize this proposal with the definitions of maintenance
levels previously published by the Defense Department in DoD Directive 4151.18. Standard
definitions in this area would prevent confusion and help industry to support more effectively the U.S.
and foreign governments.

We also note that the maintenance level definitions do not provide guidance for intangible
maintenance at the organizational (or basic) level. Such activities might include off-the-shelf
installations, basic upgrades, basic fixes, and simple modifications to allow for system integration.
The NAM would encourage the Department to consider specifying that basic maintenance on
software is not a defense service.

Additionally, we believe that the proposed definition continues to capture technical
assistance that is under the jurisdiction of the Export Administration Regulations (EAR), when the
end-item is a defense article precursor but the services are not unique or specific to the ultimate
end-item. The definition provided in §120.9(a)(1) includes the “furnishing of assistance (including
training) using other than public domain information” whether in the United States or abroad, in the
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“design, development, engineering, manufacture, production, assembly, testing, intermediate- or
depot-level maintenance, modification, demilitarization, destruction, or processing of defense
articles.” This definition seems to control the transfer of any proprietary data or technology to foreign
nationals, including data and technology controlled under the EAR, if used in at any stage of design
or modification of a defense article — even in circumstances where that data or technology is also
regularly used in the design of an EAR-controlled item and not unique to the performance
characteristics or military function. For example, the installation instructions of an EAR-controlled
radio for a military vehicle would seem to fall under this definition of “defense services.”

The NAM recommends that the State Department tailor the proposed definition to focus on
the assistance that is required, unique and specific to the design, development, engineering,
manufacture, production, assembly, testing, intermediate- or depot-level maintenance, modification,
demilitarization, destruction, or processing of defense articles. This would alleviate the need to
control assistance using proprietary EAR-controlled data and technology. The approach would also
be consistent with the Export Control Reform Initiative’s objectives to control articles based on the
capabilities that provide a critical U.S. military or intelligence advantage. Alternatively, we would
suggest revising the definition of “defense services” to instead refer to “technical data,” as defined in
§120.10 of this subchapter, rather than “other than public domain data.”

We also recommend the State Department further clarify the controls outlined in §120.9(a)(5)
and (a)(6). Both paragraphs cover the furnishing of assistance (including training), but the assistance
does not seem to be confined to a foreign person. We urge the Department to specify that these
“defense service” circumstances are covered by ITAR when regarding a foreign person, as
Paragraphs (a)(1), (a)(2) and (a)(3) do.

The NAM appreciates this opportunity to provide comments on the proposed rule for USML

Category XV and on the definition for “defense services.” We look forward to continuing to work with
the State Department and its partners on this important initiative.

Thank you,

Linda Dempsey
LMD/la
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ITAR Amendment — USML Category XV and Defense Services

Comments on proposed rules

Specific comments:

1.

The term “payload”, as reported in various sections, is too wide and may constitute a grey
area for assuming that the mission of a satellite should be classified under USML and does
not fit the definition of civilian or commercial use; it is suggested to modify the definition of
“payload” by providing specific characteristics (i.e. frequency, power, channels, etc.) and/or
adding terminology to indicate that it is related to military use (e.g military payload);

The term classified as reported in various sections (in particular section XV (a) (12)), could be
clarified as for example, commercial satellites may use commercial cryptology, which could
be deemed “classified”, to protect its data link. Commercial cryptology should not be
considered “classified”, therefore it is suggested to modify the wording to say that the term
“classified” excludes commercial encryption methods;

Section XV(e) (14) “space qualified” monolithic microwave integrated circuits (MMIC)
should meet both the two criteria deemed (i) and (ii) to be elected to control under cat XV
and not one of the two as the current wording suggests; it proposed to change “or” by “and”
at the end of paragraph (i).

Access to e-trade by non-US companies: today foreign companies have access to the
Department of Commerce SNAP-R system information system. Will they have access to the
same type of information tool with the Department of State to prepare, submit and track Re-
Export licenses (per ITAR paragraph 123.9 (c) ?

General comments:

1.

Clarification of the key definition of “space qualified” to categorize US manufactured items
among the different regimes:

The current definition reads: “...an article is “space qualified” if it is designed, manufactured, or
qualified through successful testing, for operation at altitudes greater than...”.

Under this definition an item, which is not designed or manufactured for operations at altitude
greater than 100 Km and used for other applications could be considered “space-qualified” as
long as it is successfully tested.

erefore it is suggested to change “or and” in the above definition. The modifie
Theref ggested to change “or” by “and” in the ab definition. Th dified
definition would read: “...an article is “space qualified” if it is designed, manufactured, and
qualified through successful testing, for operation at altitudes greater than...”

-1 -

1400 Key Boulevard, Suite 420 | Arlington, VA 22209 | tel 703-243-6908 | fax 703-243-7175



U.S.-CREST Group

2. Dealing with inventory

It is clear than an exporter can ask to retire an I'TAR license for a product that is moved to the
515 series, and request an EAR license in its stead.

It is less clear what a foreign company should do if it has similar products in inventory that were
imported with an ITAR license. The original exporter may not be interested in making the
necessary changes in licensing, or may not even be in business any longer.

Consequently, it would be helpful if the final rule would lay out a procedure for importers to
shift such items to EAR control. Guidance is also needed on what record keeping would be
required if items are shifted from I'TAR to EAR control. For example, can the importer exercise
self-determination and transfer such items under a STA regime among authorized countries?

3. Guidance / Directives

Once the final rules on Category XV /515 are published, further issues will undoubtedly arise as
the rules are implemented. Furthermore guidance will be needed in order for industry to
determine the classification of their products.

Will the administration likely amend the final rules in the future, and will proposed rules and
associated guidance first be issued for public comment?

-2 -
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Via E-Mail (DDTCResponseTeam(@state.gov)

Directorate of Defense Trade Controls
Office of Defense Trade Controls Policy
U.S. Department of State

3 July 2013

SUBJECT: ITAR Amendment -- USML Category XV Regarding — FAA Licensed
Manned Suborbital Rockets Used as Reusable Launch Vehicles

XCOR Aerospace (www.xcor.com) is a company located in Mojave, California, and (with local,
state and Congressional representatives’ support), has publicly announced we will soon expand
to Midland, Texas and Cape Canaveral, Florida.

XCOR is developing the small (30-feet length, 24-feet wingspan) Lynx reusable suborbital space
plane for carrying a pilot and single private (human) participant and/or small scientific
experiments to the edge of space. In Commodity Jurisdiction 501-11, the Lynx Mark II
production vehicle was classified as a defense article controlled under Category XV(a) of the US
Munitions List (USML) because its roughly 56 seconds of flight time over the “nebulous
boundary between Earth’s atmosphere and space” made it a “spacecraft,” and that current US
law required that all spacecraft, except the International Space Station (ISS), be controlled under
Category XV.

Therefore, XCOR was pleased that Section 1261 of the National Defense Authorization Act for
2013 restored to the President the authority to determine that exports of satellites and spacecraft
may be controlled under the Commerce Department’s Export Administration Regulations (EAR)
instead of the State Department’s International Traffic in Arms Regulations (ITAR). In general,
we commend the proposed regulations published by the Departments of State and Commerce in
the Federal Register on May 24, 2013. Identifying specific characteristics that would draw a
“bright line”” between which spacecraft should be retained on the USML and which could be
transferred to Commerce licensing jurisdiction is the same approach used in the Export Control
Reform Initiative with other USML categories and provides a sound basis for protecting
legitimate US national security concerns while allowing the US defense industrial base to
compete with foreign firms in developing products for commercial and civil applications.

In this regard, XCOR particularly welcomes that the proposed Commerce regulation concludes
that the passenger participation in space travel for purposes of space tourism, research or
scientific endeavors, or transportation from one point to another for commercial purposes, would
not require a license from either the Department of State or the Department of Commerce unless
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technology otherwise controlled under USML Category XV or ECCN 9E515 is released to a
foreign person.

However, paragraph XV(a)(11) of the proposed revision of USML Category XV published in the
Federal Register indicates that all “man-rated” suborbital spacecraft would remain subject to
USML Category XV. The purpose of this submission is to urge that manned suborbital
spacecraft such as the Lynx that are usable only for civil purposes be controlled by the EAR
rather than the ITAR. We also propose what we hope US Government agencies will consider an
effective means of determining which manned spacecraft should be subject to the ITAR and
which could be licensed by Commerce. We outline three possible adjustments that could be
made in the final rule, any one of which would, in our view, improve the classification between
EAR and ITAR so that the “crown jewels” of technology are protected without unnecessarily
impacting the commercial space industrial base, and specifically the developing space tourism
and suborbital research and education industry.

The production model of the Lynx (the Lynx Mark II), which may enter service in 2015 (the
less-capable Lynx Mark I is a prototype that will be used for testing, training and early
commercial service), will have a total flight time of less than 30 minutes (1,710 seconds) and
will be capable of carrying a maximum payload (human or experiments) of 145 kg to a
maximum altitude of 350,000 feet, barely grazing the Karman Line (100 km above sea level) that
is often considered the boundary between the atmosphere and space. Lynx’s maximum velocity
(1,040 meters/second, which it will attain only during its unpowered descent from its apogee) is
only about one-eighth the speed necessary to reach orbital velocity above 100 km altitude (7,910
meters/second). Further, the amount of energy that suborbital vehicles can produce for a pound
of payload is about 1/50"™ the amount of energy needed to reach orbit with that same payload
when accounting for system level trade offs of such parameters as mass fraction of the overall
vehicle.

In short, the Lynx Mark II will not only be completely incapable of any military application, it
will also be useless for any spaceflight purpose except that for which it designed, i.e., carrying a
human participant or small scientific experiments to an altitude that is barely space at all. ' The
Federal Register notice states that “the US Government does not want to inadvertently control
items on the ITAR that are in normal commercial use,” and that “The public is thus asked to
provide specific examples of satellites and related items, if any, that would be controlled by the
revised USML Category XV that are now in normal commercial use.” We have designed and
are currently building the Lynx production vehicles exclusively for commercial use and have
sold flights to the general public, scientists, educators, and major companies like Unilever for
global marketing contests. We are convinced that the Lynx and similar spacecraft are capable of
use only for normal civil, commercial purposes and therefore should not be controlled by USML
Category XV.

! As noted in information provided in the context of CJ 501-11, if the Lynx Mark II proves a commercial success, a
future variant, currently referred to as Lynx III, may be developed with a dorsal pod that would permit the launching of
a small satellite (e.g., 10 kilograms) into low Earth orbit (LEO). Lynx III is seen as only operating in the United States from
government launch ranges and would be significantly different in design from Lynx Mark II. A possible future Lynx III
was not the subject of CJ 501-11 and is not why XCOR is proposing reconsideration of the revised Category XV. In
any case, due to its LEO-satellite launch capability, Lynx III would presumably be considered a “launch vehicle” subject
to USML Category IV, not XV.
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We provide the following additional three points:

1) XCOR understands and appreciates that other space vehicles, manned or unmanned, may have
more threatening capabilities than the Lynx, e.g., if they are classified or have one or more of the
characteristics in XV(a)(1-10) or contain parts or components identified in XV(e). In other
words, applying the same standards to manned suborbital spacecraft as to satellites would seem a
reasonable and fair solution. This is particularly true given that, under the proposed revision of
the Commerce Control List published in the Federal Register, all exports of spacecraft hardware
and technology under Export Control Classification Number 9X515 would require a Commerce
license for all locations except Canada (NS and RS controls), which would be reviewed by all
relevant US Government agencies.

The first option we propose, therefore, is to strike section (11) of the proposed revision of USML
Category XV. Like satellites and other spacecraft, manned space vehicles are specifically
mentioned in Category XV(a). In general, it is difficult to understand why the proposed
revision of Category XV (a) would make satellites subject to the ITAR only if they are classified
(paragraph 12) or contain the specific characteristics described in XV(a)(1-10), while all “man-
rated” suborbital vehicles are placed under the ITAR even if they are unclassified, were designed
for purely commercial purposes, and lack those specific characteristics and do not contain the
parts or components identified in XV(e). If anything, the electronics and propulsion systems of
commercial satellites are significantly more advanced and sensitive than anything on the Lynx or
(presumably) other suborbital space planes currently being developed for civil commercial
purposes.

We note that in the history of the U.S. space program, no unclassified military manned spacecraft
program has ever been completed, and those projects that have been proposed and begun (such
as Blue Gemini (http://history.nasa.gov/SP-4203/ch6-2.htm), the Manned Orbiting Laboratory
(http://www.astronautix.com/craft/morl.htm), and Dyna-Soar
(http://www.astronautix.com/craft/dynasoar.htm)) were all canceled in large part because of the
lack of a military requirement for such manned spacecraft. In other words, we agree that a
manned vehicle might belong on the USML, but only if it has one of the specific characteristics
described in XV(a) 1-10 or 12. It is possible that some assumed that a “man-rated” spacecraft
must necessarily have one of those characteristics and therefore should remain on the USML.
That is certainly not correct in the case of reusable manned suborbital vehicles like the Lynx.

Indeed, it only is because the proposed XV(a)(11) controls all manned spacecraft that Lynx
would be subject to the ITAR. If Lynx were capable of flight without a pilot (it is not), it would
not be covered by any other part of Category XV. Nor would it be covered by the final rule on
USML Category VIII (aircraft), as it meets none of that category’s criteria for ITAR control,
including the paragraphs on Unmanned Aerial Vehicles (VIII(a)(5) and (6). What is there about
having a human onboard an aircraft/spacecraft that requires it to be controlled as a defense
article?
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2) The second proposed course of action is to distinguish between “manned” and “man-rated”
spacecraft. The first paragraph of the proposed Category XV(a) refers to “manned” spacecraft,
while Category XV(a)(11) refers to “man-rated” spacecraft. The term “man-rated” dates to the
early days of the NASA manned spaceflight program, when ICBMs in the US inventory had to
be made more reliable to make them safe enough to carry manned spacecraft. By necessity, this
process involved the spacecraft and launch vehicle development team gaining an intimate
familiarity with a very sensitive military system, i.e., a long-range ballistic missile. After going
through such a process, it would have been very difficult to discern whether spacecraft systems
had been modified to work with a ballistic missile or whether specific techniques useful in
ballistic missiles had been incorporated in to the spacecratft.

Therefore, it may be that the language of the proposed revision of USML Category XV is literally
correct as is, only requiring clarification. Perhaps it is not the intention of the proposed rule to place
all spacecraft carrying crew or other persons on the USML, but only those spacecraft that have been
through a “man-rating” process by NASA in accordance with NPR (NASA Procedural Requirements)
8705.2B (http://nodis3.gsfc.nasa.gov/displayDir.cfm?Internal ID=N_PR_8705_002B). If so,
clarifying language should be added to Category XV(a)(11) specifically referencing NPR 8705.2B.

We agree that such a spacecraft may deserve a higher level of scrutiny prior to an export decision
and may therefore belong on the USML. In this case, if the final rule clarifies that the restriction
is limited to “spacecraft that are subject to the NASA ‘man-rating’ process during their
development”, that would properly define those manned spacecraft that would remain on the
USML as “defense articles.” Note: As discussed below, the FAA launch licensing and
permitting process for suborbital reusable spaceplanes like Lynx does not have the same
character as “man-rating” by NASA.

3) If neither of the above options is acceptable to US Government agencies, XCOR believes that
national security concerns can be protected without imposing significant barriers to the nascent
space tourism industry if paragraph XV(a)(11) were to include the following carve-out:

(11) Are man-rated sub-orbital, orbital, lunar, interplanetary or habitat, except for human
piloted ““suborbital rockets” used as “reusable launch vehicles” as defined and whose
launches are licensed or permitted by the FAA under Title 14 CFR, Chapter I1I—
Commercial Space Transportation, Federal Aviation Administration, Department of
Transportation"; or....

The terms “suborbital rockets” and “reusable launch vehicles” are defined in Subchapter A —
General, Part 401 — Organization and Definitions, Part 401.5 — Definitions:

SUBORBITAL ROCKET - Suborbital rocket means a vehicle, rocket-propelled in whole
or in part, intended for flight on a suborbital trajectory, and the thrust of which is greater
than its lift for the majority of the rocket-powered portion of its ascent.
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REUSABLE LAUNCH VEHICLE - Reusable launch vehicle (RLV) means a launch
vehicle that is designed to return to Earth substantially intact and therefore may be
launched more than one time or that contains vehicle stages that may be recovered by a
launch operator for future use in the operation of a substantially similar launch vehicle.

Perhaps this alternative revision of USML XV(a)(11) would benefit from some detail about the
FAA licensing process for launches of manned suborbital rockets or launch vehicles. Under
Subtitle IX of Title 49 of the U.S. Code, the Secretary of Transportation is responsible for
licensing and permitting the operation of launch systems and launch operations except those that
are performed by and for the US Government. That authority is delegated to the Federal
Aviation Administration’s Office of Commercial Space Transportation (FAA/AST). As
summarized in 49 U.S.C. 70105, in order to issue a license or permit, AST is responsible for
ensuring:

e Public health and safety

e Safety of property

e Consistency with the national security interests of the United States
e Consistency with the foreign policy interests of the United States

Under the regulations promulgated by FAA/AST, public health and safety are primarily
protected by ensuring that the operator has a system safety process, by quantitative safety
analysis of risks to the uninvolved public, and by an environmental review. Safety of property
is protected by quantitative risk analysis and by ensuring that the operator carries insurance
sufficient to cover the maximum probable loss as assessed by FAA/AST. FAA/AST does not
provide “behind closed doors” design direction to the vehicle developers (as is the case with
“man-rating” by NASA and/or DOD), and any technical standards that FAA/AST wishes
developers to use are in the public domain.

More important for this discussion, to ensure that the national security interests of the United
States are protected, the Department of Defense reviews all FAA launch applications to ensure,
inter alia, that the vehicle is not a weapon system or carries a payload with controlled
capabilities. We understand from the Office of the Deputy Assistant Secretary of Defense for C3
and Cyber, which manages DOD coordination of these FAA license applications, that such
applications are routinely reviewed by eight or nine different elements of the armed services and
the Office of the Secretary of Defense. Moreover, to ensure that the foreign policy interests of
the United States are protected, the State Department reviews all FAA launch applications to
ensure that they are consistent with US foreign policy objectives, including nonproliferation.

Therefore, before the FAA can license the launch of a manned spacecraft or grant a permit for a
test, the relevant US Government agencies have already determined that the operation of such a
spacecraft by 